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Memorandum 80-24
Subject: Study L-500 - Uniform Durable Power of Attorney Act

In the course of its study of guardianship-conservatorship law, the
Law Revision Commission considered whether it should recommend the
enactment of a durable power of attorney act. (A person may execute a
durable power of attorney which will remain effective notwithstanding
subsequent incompetency-—this is intended to provide amn inexpensive
alternative to the establishment of a comservatorship.) The Commission
ultimately decided not to make such a recommendation because the matter
was under study by the State Bar.

Legislation was enacted by the 1979 session to provide a limited
durable power of attorney. See Civil Code § 2307.1 (attached as Exhibit
1). This legislation permits a power of attorney to exist (1if the
writing establishing the power so provides) "until ome year after the
disability or incapacity occurs.” This limitation makes the power
virtually useless because the power is always subject to attack on the
ground that it was exercised more than one year after the disability or
incapacity occurred. In this respect, the California statute differs
from the uniform act and from legislation enacted in other states.

Because the new California statute is defective and because of the
Commission's past interest in this subject, the Executive Secretary
wrote to the State Bar Estate Planmning, Trust, and Probate Law Section
to determine whether that section was planning to review the matter or
whether that section believed that a Law Revision Commission study of
the matter would be desirable. We did not want to duplicate the efforts
of the State Bar Section. We are advised that the Executive Committee
of the State Bar Section believes that the Law Revision Commission
should make a study and that the Estate Planning Committee of that
section is willing to assist the Commission in the study.

Attached is a copy of the new Uniform Durable Power of Attormey
Act, Exhibit 2 (attached) is an extract from UPC Notes (May 1978),
reporting the conflieting views concerning the New York durable power of
attorney statute. This exhibit presents the pros and cons on the
policy issue involved in the question of whether a durable power of

attorney act should be enacted.



Exhibit 3 (also from UPC Notes, May 1978) outlines the extent to
which durable power of attorney legislation has been enacted by the
various states and the deviations that the states have made from the
Uniform Probate Code provisions.

The staff believes that there is need for uniformity of law on the
validity of a durable power of attorney. The effect of the power should
not change as the person creating it moves from state to state or in the
case where the person has property in several states. For this reason,
the staff recommends that the Commission propose the uniform act as
drafted by the Commissioners on Uniform State Laws with one exception:
Section 3 of the uniform act provides that a person may nominate his or
her own conservator in the event one is needed in the future. This
duplicates new Section 1810 of the Probate Code (enacted as part of the
Commission's guardianship-conservatorship recommendation) which permits
a person to nominate a conservator for himself or herself in any signed
writing. Section 3 of the uniform act contains the undesirable limita-
tion, however, that if such a nomination is made in a durable power of
attorney, 1t is to be given effect Iin preference to a later nomination
made in a writing which is not a durable power of attormey, absent good
cause for not doing so.

A staff draft of a tentative recommendation also is attached to the
memorandum. The staff suggests that this be distributed to interested

persons and organizations for review and comment.

Respectfully submitted,

Robert J. Murphy III
Staff Counsel



Memorandum 80-24
EXHIBIT 1

Civil Code § 2307.1

2307.1.

When o prinecipal designates ancther his ptiorney in fact or agemt by a power
of attorney in wricng, signod by the principal and ackpowledgmd, ol the wrltisg
contains the words “This power of attorvey shall pot be afincied by the subsegaent
digabpility or incapavity of the prineipal unitl oae year nfter the disability or in-
capacity ovenrs, or such Jesser poried spocifisd by the priucipal” or simdinr words
showing the intent of the principal that the anthority eonforred shall be exercisable
notwithstanding his or her later disability or incapacity, then the authority of the
attorney in fuct or agent is exercisable by him or her as provided in the power on
behalf of the principal untit one year after the disability or inenpncity occurs, or
such lesser period epecified by the prineipsl, notwithstanding later disability or
ineupaeity of the principal at law, provided, however, that the authority of the at-
torney in fact or agent under a power created purseant to this section to engage
i1 any trensaction involving the sale, converunee, exchange, transfer, partiticn, lease,
or encmnbrance of real property, or any rights or security interest therein, shall be
limited to real propercty wldch comprises the prineip=i place of residence of the prin-
cipal. A principal may Hmit the time period that a power of attorney survives that
disability or incapucity to o pertnl leas than one year.

All acts doue by the attorney in fuct ov sgent, pursuant to the power during any
period of disability ot incapacity, have ile same effect and inore to the henefit
of and bind the principal or his or hor heirg, devisees, and personal representatives
as if the princinal were comprtont amd pot disabled.  Any bona fide purchascr or
enevmbrancer for value may conelusively rely upon, and need not inguire into, the
capacity of the principal at the time a durable power of attorney is erealed pursu-
ant to this section.

If a conservater or gnacdiagn shall thereafter he appointed for the property or es-
tate of tho principad, the attorney in furt or agent shall, during the continuance
of the appointuient, accouut to the conservatoe or guardian rather than the priveipal.
The couservutor or guardian has the same power the principal would have had if
he or she were not disabled or ineapacitated 1o revoke, suspend, or torminate all or
any part of the power of attorney or ageney.
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Meme B0-24

DURABLE POWER
DEBATED IN NEW YORK

New York's durable power of attorney statute was
the subject of an interesting exchange of articies

" that appeared some manths ago in New York Law

Journal. The first piece, by Sidney A. Fine, a retired
associate iustice of the Appellate Term of New
York's Supreme Court, First Judicial Department,
urged corrective legisiation that would compel
attorneys-in-fact under durable powers to account
to court during periods of the principal’s incompe-
tence. Justice Fine’s premise was that an agent
under a durable power should be accountable at all
times to some competent authority. He argued that
there is an undesirable hiatus in accountability fol-
lowing incompetency, when the principal no longer
can exert control, and preceding appointmentof a
court fiduciary.

Two responses followed. The first, an article sub-
mitted by Henry A. Lowet, Esq., of Nickerson,

‘Kramer, Lowenstein, Nessen, Kanin and Stoll, New .

York, New York, and signed by Mr. Lowet and nine
other lawyers appeared under the headline, "A Yea’
for Law on Durable Power of Attorney” in the New
York Law Journal of April 15, 1877. The second, by
Stephen M. Newman, Esq., of Hodgson, Russ,
Andrews, Woods and Goodyear, Buffalo, for the

- Committee on Estate Planning of the Trusts and

Estates Law Section, New York State Bar Associa-
tion, appeared as a Letter to the Editor, in the New
York Law Journail of April 25. Each of these
responses says a good deal about the interest of
practicing atiorneys in laws that expand the utility of
naon-court fiduciary relationships. Justice Fine's two
responses, also published as letters to the editor,
New York Law Journal, show him adhering to his
original position and defending the efficiency and
utility of mandatory accountings to a court. Portions
of these materials are reprinted below, both to give
Notes readers the benelit of the various points
developed by the debate, and to again record a
noteworthy illustration of how far apart lawyers and
judges frequently find themselves when it comes to
the utility of mandatory court accountings for
fiduciaries.

A ‘Yea'for Law on Durable Power of Attorney

In his article, “Flaw in Law on 'Durable’ Power of
Attorney,” published in the New York Law Journat
on March 28, retired Justice Sidney A. Fine argued
that recent legislation does not afford “adequate
protection” to a disabled or incompetent principal
and recommends either direct court supervision of

~adurable power or a requirement that a conservator

or committee be appeinted for such a principal with

- attendant court supervision . ..

....‘-

Exhibit 2

LeomE e

The main purpose of the durable power legisla-
tion was to provide an inexpensive, safe and expe-
dient way of handling, without mandatory court
supervision, the affairs of persons of questionable
mental competence, particularly aged persons,
whose affairs are relatively uncomplicated. Prior to
this legislation, proper management of the affairs of
such a person could be assured only in one of three
ways: (1) under a "housekeeping trust”; (2) by judi-
clally appointed committee; or (3) by a judicially
appointed congervator under Article 77 of the New
York Mental Hygiene Law.

The trust is a device generally confined to the af-
fluent. It requires legal supervision and often the
performance of administrative functions such as
preparing and filing tax returns and maintaining
records. Its use would be considered wasteful with-
out sufficient assets to justify the expenses of
administration.

The appointment of a committee or conservator
requires a judicial proceeding and a judicial finding
of incompetence or an inability to care for one's
affairs. The stigma attached to any such judicial
declaration is offensive to many, particularly the

. aged, and there is a natural reluctance to resort to

these procedures except in extremis. Furthermore,
both procedures impose burdensome requirements
of annual accountings on the person appointed.

It became apparent in drafting the legislation that,
as a practical matter, powers of attorney were fre-
quently used to handle the affairs of persons with
impaired faculties, notwithstanding that many
actions performed by the attorney-in-fact would be

. voidable under then existing law. Section 5-1601

was designed to eliminate that uncertainty. Judge
Fine implied that, since Section 5-1801 removes
this uncertainty, a disabled or incompetent person
is now more likely to be at the mercy of an "over-
reaching” or persuasive attorney-in-fact.

Judge Fine opted far a formal accounting me-
chanism despite the experience of many attorneys
who have long doubted the value of required,
routine, annual, ex parte, guardian accountings. He
proposed a form of court-supervised accounting .
which would reimpase, in every instance of a
disabled or incompetent principal, the costly,
formalistic and time consuming procedures of
doubtful utility associated with a committee or con-
servator — the very requirements which this legis-
lation scught to bypass for routine situations. it
should not be inferred that we advocate abolition of
committee or conservatorship proceedings gen-
erally; only that such formal supervision should not
be required in every situation where a power of
attorney is invoked on behalf of a disabled principal.

Section 5-1601, in the portion quoted below, itself
suggests that court supervision would be provided if
needed in a given case: :




“if a committee or conservator thereafter is ap-
pointed for such principal, such attorney-in-fact,
during the continuance of the appointment, shall
account to the committee or conservator rather than
to such principal.”

Thus, the attorney-in-fact is accountable to the
committee or conservator as he would otherwise
have been to the principal, or, to the court, on its
own initiative or on the petition of a person inter-
ested. -

This accountability stems from the well-estab-

lished principle that an attorney-in-fact owes a fidu- -

ciary duty to his principal. {See, 2A C.J.S. Agency
Sections 5, 23). In fact it is the same fiduciary duty
owed by a trustee under an express deed of trust.
This conclusion was recently affirmed by Surrogate
Brewster of Westchester County in Estate of
Raphael Hudis (NYLJ, Feb. 3, 1977, p. 25, col. 2;.
motion to reargue denied, NYLJ, April 6, 1977, .
15, col. 4). Hudis was a discovery proceeding
pursuant to SCPA 2103 where the executor sought
recovery of the proceeds of a savings account of
the decedent which had aliegedly come into the
possession of another son of the decedent while
acting under a power of attorney given to him by
the decedent during his lifetime. Although the dece-
dent had died in 1868, his will was not admitted to
probate until 1972, after apparent procedural diffi- -

culties, and the instant proceeding was not initiated =

until 1976. ,

The respondent argued that the petition merely
charged that he had received money owned by the
decedent prior to his death and that, assuming the
money was received under a power of attorney for
which he might be chargeable with a constructive

that the statute of timitations ran from the time the
alleged wrong was committed, which was when the
respondent had received the money in 1868, and
that the six-year period prescribed under CPLR 213

" had long since expired.

The Court held that the attorney-in-fact was a fidu-
ciary and that unless the respondent was found to
have openly repudiated his obligation as attorney-
in-fact, he remained liable to account to the estate
of the deceased principal. The Court held further
that the statute of limitations does not begin to run
unless there is an act of open repudiation by the
attorney-in-fact known to the principal or to his

" representative. That presented an issue of fact to be

determined and was sufficient to cause the motion
of dismissal to be denied.

Surrogate Brewster supports his holding in Hudis
by the decision and reascning of former Surrogate
Difalco in Estate of Milton Schilbach (NYLJ, Oct.
10, 19786, p. 7, col. 2), where the New York Surro-
gate states that aithough SCPA 2205 and 2206 do
not specifically provide for compulsory accounting

" by an attorney-in-fact, EPTL 13-2.3 “clearly mani-

fests the authority of the Surrcgate to regulate
powers of attorney in regard to a decedent’s
estate.” Surrogate DiFalco held that an attorney-in-
tact for the surviving spouse (who had since died}
was accountable for the assets of the decedent, -
which the spouse, as his executrix and sole bene-
ficiary, had transferred to herself and which were
now In the possession of the attorney-in-fact.

" trust, no fraud had been charged. He further argued |

S.urrogate DiFalco supports his holding with a
review of decisions underscoring the New York rule
that a court of equity had broad jurisdiction and
powers, abg;ent a specific remedy at law, to compel
&n accounting whenever there is a question of a
breach of a fiduciary duty. {See, Fur & Wool Trading
Co., Ltd. v. Fox, Inc., 245 N.W. 215 (1827)). The
Surroga@e cites with approval several cases holding
gha! equitable remedies are available when disabled
lr]daylduals are victimized by unscrupulous fidu-
claries, regardless of whether the fiduciary relation-
f‘t;xpdls;)gnﬁs‘? g:'? ;mplied by iaw. {See Allen v. La

ud, Y. (1915); Schantz v.

N.Y. 148 {1900)). ) V- Oakman, 163

It can hardly be said, then, that New York law

. would not provide "adequate protection” for the

disabled or incompetent principal.

Mo_reover, Judge Fine acknowiedges that the
principal himseif makes the designation of an
attor_ney-in-fact and thereby has the opportunity of
naming a trusted individual or bank; but instead of
acknowlgedqing that this affords adequate protection
to t_he pr_mcrpal. he suggests that the attorney-in-fact
be judicially appointed as the conservator of the
principal and made subject to the accounting provi-
sions of the Mental Hygiene Law.

We are of the opinion that such a revision of the
statute would be analogous to constituting the
custodian under the Uniform Gifts to Minors Act as
a trustee with the requirement that he account to
219,; minor under the Surrogate’s Court Procedure

ct.

At least ten jurisdictions other than New York
have adopted the durable power of attorney which
appears as a section of the Uniform Probate Code.
We maintain that Section 5-1601 in its present form
has clearly proven to be a safe, flexible anc inex-
pensive way of handling the affairs of disabled, pri-
rarily elderly persons, and, absent a convincing
reason, should not be amended.

Signed: Mal L. Barasch, George DeS3ipio, Jacob
Ebeling-Kening, Merton Freilicher, Philip J. Hirsch,
Henry A. Lowet, Anders R. Sterner, James P.
Tannian, Douglas P. Williamson, Jr. and Harvey F.
Zamand. ) ,

Letter to the Editor . . . "Durable Power of Attorney
‘Useful Tool'" ,

... The Committee on Estate Planning of the
Trusts and Estates Law Section of the New York
State Bar Association issued a report which was
published in the October, 1976 issue of the New
York State Bar Journal. The report takes the
generat pasition that the durable power of attorney
is a welcome addition to and usefu! planning tool in
the gstate planning fieid.
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. .. While not denying Justice Fine's statement

that without supervised accountability, "there exists ';‘ ,

a potential for abuse by designing culprits,” the
committee feels that adoption of Justice Fine's
recommendations would in large measure negate
the advantages now offered by the durable power.
The very reason for executing a durable power of

attorney is in many cases to avoid the necessity for -

the appointment of a conservator or committee.
Were the statute to require such an appointment,
the utility of the durable power would be restricted
to providing of a temporary caretaker with authority
to act for the disabled principal unti! the appoint-

ment were secured. The time and expense entailed ]

in securing the appointment and in producing the
necessary annual accountings would no longer be
avoided. It is therefore submitted that the require-

ment suggested by Justice Fine would eliminate the

~ raison d'etre of the durable power.

The fundamental question raised by Justice Fine
is really not whether the durable power should be
coupled with a mandatory appointment of a commit-
tee or conservator for a disabled principal, but
whether the existence of the durable power without
the requirement of such an appointment affords
adequate protection to the disabled principal. As
indicated in the committee's report, the attorney-in-
fact is under existing law accountable to any
consefrvator or committee who is appointed for the

principal; or if there is none, to the principal himself _

if the legal disability ceases; or if it does not, then
upon the principal’s death to the legal
representative of his estate. :

Of course, such accountability is uftimate rathe
than annual. However, this type of accountability is
hardly different from that of an executor of a dece-
dent’s will or a trustee of an inter vivos trust.
Furthermore, any interested party who at any time
suspects the attorney-in-fact of improper conduct
may petition for his own appointment, or for the
appointment of another, as committee or conserva-
tor. Any such appointee assumes the power to
revoke the authority of the attorney-in-fact, and
even if such authority is not revoked, the attorney-
in-fact becomes accountable to the appointee.

Furthermore, the Mental Hygiene Law permits an
extremely broad class of petitioners. Section 78.03
provides that any person may petition for the
appointment of a committee. Section 77.03
provides that a petition for the appointment of a
conservator may be commenced by the proposed
conservatee, a relative of the proposed
conservatee, a friend having a concern for the
financial and personal well being of the proposed
conservatee or the officer in charge of a hospital or
school in which the proposed conservatee is a
patient or frgm which he receives services. It is

work lies ample opportunity of any interested

" person to take appropriate action to protect the

interests of the disabled principal.

It may be argued that in certain cases no inter-
ested person will be sufficiently aware of the facts
or will have sufficient inclination to petition for

. therefore submitted that within this statutory frame- |

appointment of a conservator or committee. In such
an event, the attorney-in-fact would nevertheless
stilt be ultimately accountable to the legal represen-
tative of the principal's estate, or to the principal
himself if he regains legal competence. Further-
more, assuming the lack of any interested party,

- then one must wonder about the effectiveness of

the annual accounting procedure required under
the Mental Hygiene Law to check abuses, assuming
the lack of any interested party to object to any
such accounting. :
Were the statute to require the appointment of a

~ conservator or committee in the event of the pringi-

pal’s disability, as suggested by Justice Fine, the
question might then arise as to the authority of the
attorney-in-fact to act on behalf of the principal
pending such appointment, or pending diligent
effort to commence and complete a proceeding
leading to such appointment. Thus, the certainty of
the durable power would be eliminated, and practi-
tioners and these wishing to rely on powers of .
attorney would be once again faced with the
requirement of ascertaining the competence of the
principal. The very uncertainty concerning the
effectiveness of a given power and the widespread
misuse of powers on behalf of principals whose
mental status was entirely unknown to those accept-
ing the power would once again become part and
parcel of use of the power.

In conclusion, & is submitted that the Legislature
acted wisely in creating a simple and expedient
alternative to the statutory procedures for the
appointment of a committee or a conservator, and
that the utility of the durable power of attorney as an
estate planning tool would be severely curtailed
were its use o be burdened by statutory
amendment along the lines suggested by Justice
Fine.

Stephen M. Newman
qu the Committee

Buffalo, N.Y.

A
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Letter to the Editoer . . . "Durable Power of

Attorney —Reply o State Bar Fanel” o

... The State Bar Committee’'s letter is a thought-
ful, persuasive argument in support of Section 5-
j601 but it misses the point of my proposal because
its major premise is that my proposal will require in
every case of a disabled principal the appointment
of a conservator of committee.

The nub of my proposal is accounting which can
be performed by the attorney-in-fact. No appoint-
ment of a conservator or committee is, or should be,
required, barring misbehavior by the attorney-in-
fact. | am not at aii persuaded that annual account-

- ing by the attorney-in-fact would entail such time or

expense as to negate the advantage now offered by
durable power. -

Sidney A. Fine |

{Continued on Page 13)

. New York, NY.

h
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Durable Power

Debate

{Continued from Page 12)

Letter tc the Editor . .. “Durable Power of
Attorney —Gap Still Unfilled”

... the accountability to the principal required by
General Obligations Law 5-1601(2) is meaningless
during a period of disability. The principal's compe-
tency having been impaired, he or she would have
little, if any, understanding of the contents of an
accounting. An accounting only to the principal
would therefore be a nullity. Court protection in
such situations is, therefore, necessary.

It is certainly anomalous that while the statute
compels an attorney-in-fact to be accountabie to his
principal or to a conservator or committee, if one is
appointed, it is silent when the donor of the power
becomes disabled and no conservator or committee
is appointed — the circumstance when the principal

~ would be most in need of such protection.

... Certainly, there are equitable remedies avail-
able when disabled individuals are victimized by
unscrupulous fiduciaries. But what is overlooked in
the reply is the obvious desirability of adopting
suitable mechanisms to avoid such victimization in
the first place. What good are such after-the-fact
remedies if the perpetrator, who, unlike a
conservator or committee, is unbonded, cannot pay

. the damages assessed against him?

Finally, | do not share the view that supervised
accountings under the guidance of the Appellate
Division are merely "costly, formalistic and time-
consuming procedures of doubtful utility.” Under
the compulsory accounting procedure a failure to
account, or the rendering of a deficient account, is
punishable by an order of the court — a significant
sanction. Nor do | consider burdensome the '
requirements of annual accountings.

| am more than ever convinced that the Legisla-
ture should amend the General Obligations Law to
provide full control over the activities of attorneys-

" in-fact during the hiatus period of disability.

The gap in the present law persists. The reply by
Mr. Lowet, et al, does not fill it.

Sidney A. Fine
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Editor’s Corner

Hurrah for the durable power of attorney! What
could be more welcome on the family law scene
than a new statute based on familiar concepts that is
short, simple and sufficient to give lawyers a reliabie
office answer for clients who need senility insur-

" ance? And think of trust settlors and trustees who

now can have a device for assuring last minute
funding of probate avoiding trusts, and bankers who
have been concerned about liability for withdrawals
under agency powers made after a principal’s loss
of competence? But what of the cloud on the
horizon? Will those who believe in mandatory court
accountings for fiduciaries be able to persuade
legislators that the new device should be

" surrcunded with statutory requirements for periodic

reports and accountings to a court? Legislators
sometimes appear to give undue weight to the pre-
sumably impartial recommendations of judges and
former judges. And, as reflected by Judge Fine's
views in the New York debate over court account-
ing requirements for agents under durable powers
reported elsewhere in these pages, judges tend
strongly to favor required court accountings by fidu-
ciaries. The question is closely related to the con-
tinuing discussion of whether the procedures
tecommended by the Uniform Probate Code for
decedents’ estates and trusts should be accepted in
states where tradition has favored probate court
supervision of executors, administrators and testa-
mentary trustees.

In historic context it appears that the tide is run-
ning strongly against new coutt accounting obliga-
tions for fiduciaries. The 1937 Uniform Trustees
Accounting Act, withdrawn in 1966 from the list of
recommended uniform acts, marked an apparent
move toward more court accountings as it required
periodic filings of both testamentary and inter vivos
trustees. At the same time, however, it gave trust
draftsmen the power to counter the filing require-
ment by appropriate provision in trust instruments.
In retrospect, the latter provision appears to have
been the more significant. Certainly practice in the
few states that accepted this act and others where
required court accountings for trustees and execu-
tors can be excused by appropriate language in
controlling instruments has been to excuse fidu-
ciaries from accounting requirements as a matter of
routine. Thus lawyer-drawn wills in Georgia, Texas
and Washington invariably include whatever
language is necessary to permit executors to
escape probate court supervision including re-
qQuired reports and accounts. The Uniform Probate
Code, which extended the concept of unsupervised
administration to administrators in intestacy, has
been emulated in this regard in indiana, Maryland,
Texas and Wisconsin in addition to the ten states

~ that have accepted the rest of the Code. Also

proposals for legisiation that would permit most
probate estates in lllinois and Missouri to escape
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mandatory court accountings appear to be gaining
strength. And, as noted in the letter by Mr. Lowet
and others, the very popuiar Uniform Gifts to Minaors
Act has given us another very large category of
infermal fiduciary relationships that escape
statutory requirements for routine court account-
ings.

Arguably, agents for incompetent principals are
different in that they may be operating free of effec-
tive scrutiny by anyone with enough information
and self-interest to deter them from illegal conduct.
But practitioners know full well that statutes man-
dating court accountings do not necessarily hold &
solution, though inevitably they tend to increase
costs for all fiduciary relationships within their
ambit. Conventional court accountings charge the
fiduciary with amounts acknowledged to have been
received, reduced by sums expended as showmn by
vouchers or receipts. Court personnel, knowing no
more about the refationship than is shown by what
is reported, can do little more than accept the
amounts for which an accounting fiduciary charges
himself, check receipts submitted against expendi-
tures claimed and determine that ali addition and
subtraction is accurate. As noted by the New York
attorneys responding to Judge Fine, unless some-
one representing the beneficiary of a fiduciary's
duty enters an objection to a court accounting,
there is no assurance that the procedure will alert
anyone 1o possible breaches of duty by the account-
ing fiduciary.

One thing that is certain about required court
accountings by fiduciaries is that it entails more
work for court personnel and those so employed
are usually the principal proponents of continuing
and extending the system that supports them. One

- of the most difficuit aspects of winning acceptance

of the Uniform Probate Code has been to persuade
legislators to look beneath the claims of their
fellows on the public payroll that probate cou-t
supervision of fiduciaries is a good, if not vital, func-
tion. The popularity of durable power legisiation
does not mean that legislatures will move promptly
to junk all remnants of the old supervisory function
of probate courts. But this important addition to
various existing systems for probate court
avoidance may accelerate the day when probate
court personnel, having nothing to supervise, wili
begin to look for other responsibilities.

coa !
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Hemo S0-2h . ¢ Exhibit 3 ;

" DURABLE POWER LAWS POPULAR; VARIED*

In framing Article V of the Uniform Probate Code
dealing with the field of Guardian and Ward, the
draftsmen sought to provide devices that could be
used to avoid court proceedings for persons unable
to manage their affairs. One, pertinentto a
traditional need for a court appointed guardian of a
minor to give a valid discharge for sums paid to or
for the benefit of the minor, is the facility of
payment provision in Section 5-103. Another,
strengthening the ability of decedents to establish
guardianships by will, is reflected in Sections 5-202
and 5-301. Finally, the draftsmen included Sections

- 5-501 and 5-202 which made two rather simple

changes in the agency rules applicable to written
powers of attorney. By the first, one is empowered
to create an agency which becomes or remaing
effective in spite of the principal’s later conceded

loss of mental capacity to engage in any transaction.

The second, applicable to all written powers,
extends validity to the agent’s authorized trans-
actions occurring after the principal’s death but
before the agent learns of the death.

The UPC provisions on powers of attorney, creat-
ing what has come to be referred to as a "durabie
power of attorney,” or a “block-buster power” in
some guarters, came from four sources. The idea of
empowering a principal to include language in his
agent's authority that effectively sustains the power
in spite of the principal’s later incompetence was
derived from a provision added in 1954 to Virginia
statutes as Code of Va. {1950) section 11-9.1. The

- hotion that an agent's authority to execute a power

should not vanish upon the principal's death until
the agent learns of the death, derives from French
law and a Virginia statute enacted in 1962. Also the

- draftsmen and their advisors knew from experience

in practice that much of the business world tends to
rely on written powers of attorney without great
concern for whether the principal is fully competent
at the moment of exercise. After all, prior to a court
adjudication, who can determine the precise
moment in time that marks the end of one's legal
capacity? It is undenied that an agent’s authority
continues during times when the principal is
unconscious because asieep; short of an adjudica-

- tion, what more would mark the end of capacity and

what are the risks that a court adjudication will roll

. the time of incompetency back to the detriment of -

an agent and third person who participated in an
otherwise iegitimate exercise of the principal’s
authority? In making these questions irrelevant, the
draftsmen felt that they were not changing the law
80 much as they were eliminating doubts that
occasionally and unpredictably blocked desirable
transactions.

Finally, the draftsmen believed that the time had
come when clear authority, like that available over
property to its trustee, should be made available to

J
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agents who might be selected to manage untrans-
ferred assets of a principal. Elderly persons of all
wealth levels rather than just those with enough
wealth to justify creation of trusts need a simple,
non-court device for enabling others to act for them
in the event of later incapacity. The draftsmen
wanted to provide a simple form of insurance
against the costs and complexity of guardianships
for persons who might anticipate some later loss of
business capacity.

The widespread reception by state legislatures of
the concepts urged by UPC 5-501 and 5-502 shows
this portion of the Code to be the most papular of all
UPC features. Thirty-six states plus Virginia now
have statutes that move old power concepts toward
the UPC model. By contrast, another popular UPC
provision, Section 2-504 on self-proved wills, has
been implemented by comparable legislation in
twenty-six states. The balance of this articie is
devoted to a discussion of the variations from UPC
recommendations that are reflected in the several
new power of attorney statutes.

Eighteen states, consisting of the ten UPC states
of Alaska, Arizona, Colorado, Idaho, Minnesota,
Montana, Nebraska, New Mexico, North Dakota;
and Utah, plus Hawaii, Indiana, lowa, Maine, Mary-
land, New Jersey, Vermont and Washington, have
enacted statutes that are practically identical with
Sections 5-501 and 5-502.

The durable power legislation in another fourteen
states omits UPC language specifying that a power
may be framed to become effective on future
disability of the principal. This adjustment may
indicate a belief that no special statutory dispensa-
tion is needed to permit powers to be drawn so as to
be conditional on future events. It seems equally
likely, howaver, that local legislative advisors ques-
tioned the utility of an authority that might require
an adjudication of incompetency to become effec-
tive. The point affects the statutes in Arkansas,
Connecticut, Delaware, Florida, Georgia, Michigan,
New York, North Carolina, Ohio, Oklahoma,
Pennsylvania, Texas, Virginia and Wyoming.

The statutes in all of the states just listed above
except Pennsylvania plus Cregon, omit UPC
language authorizing exercise of a durable power
when the attorney-in-fact is uncertain whether the
principal is alive or dead. This omission appears to
be of no consequence in two of these states,
Oregon and Virginia, where statutes also specify
that a power is terminated, not merely by the prin-
cipal’'s death as at common law, but by death and

(Concluded on Page 13}

*Carol Eliis, 2d year student at University of Georgia

Schaoot! of Law, provided the statutory research and
analysis on whidt this article is based.
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the agent's knowledge of the principal’s death, ag
under French law. Ghio, oddly, has accepted the

be ended in Ohio by the principal’s death irrespec-
tive of the agent’s lack of information about the
deat_h. Thus, A[kans_as. Connecticut, Delaware,

principal's continuing life at the moment of a trans-
action under the power.

Arkansas, Connecticut, Delaware, Florida,
Georgig, Kentucky, Michigan, North Caroclina, Okja-
homa, Texas and Wyoming provide that appoini-

may revoke a durabie power,

Durable power legisiation as enacted in stateg
that have not picked up the rest of UPC Article v
tends to substitute the word "guardian" for
‘conservator” in language enabling a court

innovation. Hopefuliy, it will be construed to be
meaningless, rather than held to invalidate an
agent's post-incompetency exercise of a durable
pPower executed when principal was in the best of
health and that language making the power durable
was added merely to maximize the value of a
standard power of attorney. If the iatter result is

- reached, durable Powers will be burdened in these
. four states with an intention test that seems
unnecessary and undesirable.,

A more serioys variant from the national model
has cropped up in Florida and Michigan where the
statutes limit those to whom durable Powers may be
given. In Florida, durable powers may be conferred
only on the principal's spouse, parent or chiid; in

tContlﬁued on Page 14)
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Michigan, those eligible are the principal’s spouse,
parent, child, grandparent, sibling or a bank exer-
cising trust powers. Each state’s enactment
deprives principals of the ability to choose persons
they deem most suitable to handie their affairs, and
excludes business associates, attorneys and others
who might be most obviously qualified. Further,
both states make durable powers non-delegabte,
presumably to prevent avoidance of the restrictions
imposed on those qualified to be attorneys in fact.
The result is a distinctly less flexible managerial
device than is available in other states having
durable power legisiation.

The legislative draftsmen in Arkansas, Connecti-
cut, Delaware, Cklahoma and Wyoming saw fit to
impose formal requirements on the execution of
durable powers that appear to serve little purpose
other than to increase the likelihood that lawyers
will be involved in the preparation of these instru-
ments. Delaware, Oklahoma and Wyoming require
that durable powers be executed before and with
the approval of a district court judge. The Arkansas
legislation describes a similar requirement but
offers alternatives of execution before two attesting
witnesses or a notary public. Connecticut requires
execution with the formalities required for a will.

A final significant variant on the recent durable
power legislation can be found in Georgia and
Oregon where the legisiation makes all powers of
attorney durable uniess provided otherwise in the
writing creating the authority. Though it appears to
throw caution to the winds, this approach merely
reflects and validates the practice of lawvers and
others who rely on powers of attorney without parti-
cular concern for whether the principal may have
lost legal capacity since creating the power.

UPC's Section 5-502 accepting the Civil Law view
that an agent’s authority under any power of
attorney continues until the agent learns of the prin-
cipal's death, has been accepted withiout significant
change in eighteen states; Alaska, Arizona, Idaho,
indiana, lowa, Maine, Maryland, Minnesota,
Montana, New Jersey, Nebraska, New Mexico,
North Dakota, Oregon, Pennsylvania, Utah, Vermont
and Washington. An identical provision is the law of
Virginia just as it was when it was copied by UPC
draftsmen. The comparable provision enacted as a
part of Colorado's version of UPC validates exercise
of written powers that have not been made durable
foliowing any disability or incompetence of the prin-
cipal of which the parties lacked actual knowledge.
It is unciear whether the principal’s death would be
considered a form of incompetence or disability.
Even if it is so considered, the provision does not
apply to durable powers so that an agent exercising

. a Colorado durable power may be in trouble if the

principal has died a moment or two earlier. On the

e

other hand, Colorado’s copy of UPC 5-501 contains
language making a durable power exercisable not-
withstanding "later uncertainty as to whether the
principal is dead or alive.” Hence, it seems likely
that the situation vis a vis the exercise of a durable
power after the principal’'s unknown death is the
same in Colorado as in the eighteen states
previously listed.

As noted earlier, Arkansas, Connecticut,
Delaware, Florida, Georgia, Michigan, New York,
North Carolina, Qklahoma, Texas and Wyoming omit
reference in their counterparts of UPC 5-501 to
instances of a durable power’s exercise when the
agent is uncertain whether the principal is alive.
Since none of these states has enacted legislation
resembling UPC 5-502, agents in these states and
those with whom they deal must act in peril of the
unknown death of the principal. The same appears
true of durable powers only in Ohio where the legis-
lation both limits the counterpart of UPC 5-502 to
non-durable powers and omits mention of uncer-
tainty about the principal’s life from the counter-
part of UPC 5-501. The Ohio pattern makes no
sense; evidently it is the result of some drafting
error. In Hawaii, the legislation explicitly terminates
durable and non-Qurable powers on the principai’s
death irrespective of the agent's knowledge of the
event.

Three states, Massachusetts, Mississippi and
South Caroiina, have limited their legislative adjust-
ments of powers of attorney law to variations of 5-
502, omitting any attempt te permit a principal to
create an authority that will continue in spite of the
principal's conceded incompetence. All extend the
authority of an agent in fact until he learns of the
principal’s death; Massachusetts extends this
protection to acts occurring before the agent’s
knowledge of the principal's mental illness or other
disability. None authorize creation of a power that
lasts beyond known incompetency of the principal.

Other deviations from the UPC model appear 1o
be of little consequence. The statutes in a few
states require the agent under a durable power to
account to a guardian who may be appointed for the
principal. The same requirement is implicit in the
UFPC provision enabling a conservator to revoke a
durable power, and in the time honored ability of a
guardian of the estate to possess the assets of his
ward. Several of the statutes in non-UPC states sub-
stitute “incompetency” for “"disability" since the '
latter is a defined term in the national code. In
others, the term “disability” has been retained but
defined, sometimes in slightly different words than
in UPC. The nuances of these differences in
language may or may not prove important in later
litigation.

In summary, thuty-seven states have now passed
legislation that either permits some written powers
of attorney to be worded so as to remain effective in
spite of the principal’s later incompetence, protects
agents and third persens who act in reliance ona

[[Continued on Page 15)
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power of attorney before learning of the principal's
incapacity or death, or both. The jurisdictions that
appear not to have acted on these matters to date
are Alabama, California, District of Columbia, lllinois,
Kansas, Louisiana, Missouri, Nevada, New Hamp-
shire, Rhode Isiand, South Dakota, Tennessee,
Waest Virginia and Wisconsin.
The major variations in the thirty-four statutes
creating powers that endure conceded incompe-
tence appear to weaken the device as recom-
mended in UPC or complicate it unnecessarily.
Those statutes that have omitted language expli-
citly authorizing durable powers 1o be framed to
become effective on some specified, future event
may discourage the preparation of instruments that
are tailored most closely to the needs and wishes of
the principal. in consequence, these faws may lead
to the use of escrow devices that will permit instru-
ments conferring present powers to be delivered to
the attorney in fact only when some specified future
court occurs. No obvious statutory purpose is
served by discouraging inclusion of conditions in
instruments of authority to attorneys in fact. Cne
~ arrangement that might make sense in many cases
would be to condition a power on receipt by the
attorney in fact of a document signed by the prin-

_cipal's spouse, attorney and physician directing that
management under the power shouid commence. It
should be possible to frame this and cther condi-
tions on powers either as instructions to an escrow
agent in possession of an unqualified power,oras a
part of the instrument of authority to the attorney in
fact. ‘

- Durable power legislation that fails to protect an

" agent who acts after the principal has died but

before learning of the death poses perils for an

attorney-in-fact that do not apply to a trustee. This

shortcoming frustrates the legislative purpose of

praviding persons who are unable ar unwilling to

" transfer assets to a trustee with a wholly useful
device to protect their affairs from the risks of later
incompetency. Further, it is not clear that any worth-
while legislative purpose is served by denying all
authority to an agent who is unaware of the.
principal's death. Perhaps there is some fear that
agents with knowledge of the principal’s death will
be able to deny what they know and act improperly.
But who will be harmed if the resuitis in accordance
with the principal's purpose? Self-dealing by the

- attorney-in-fact and acts that deviate from the
authority conferred would be improper in any event.

Since the principal purpose of a durabie power is

to make guardianships unnecessary, it is especially
unfortunate that some of the durable power iegisia-
tion specifies that appointment of a guardian
terminates a power. There is no correlation between
the grounds far appointment of a guardian and any
need to terminate a power of attorney. If anything,

| Sy
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the need for reliable authority under a power
becomes most obvious at the time when the prin-
cipal's incompetency is established beyond doubt
by an adjudication. Rather than a device for
avoiding guardianships, this durable power legisla-
tion tends to assure resort to guardianships by
persons who perceive that they may have
something to gain by causing the principal’s author-
ity to end and be replaced by that of the traditionally
powerless guardian. The UPC provision that permits
a durable power to be revoked by a conservator
(guardian of the estate} provides ample protection
against an attorney-in-fact who uses the incompe-
tency of the principal as a shield for unnecessary or
improper conduct under a power. Note also that the
grounds for appointment of a conservator under
LPC include a finding that property management for
the person to be protected is necessary to avoid
waste or to provide financial support for the respon-
dent or his dependents. Unless one assumes that all
durable powers will be abused once the principal
becomes incompetent, the UPC framework makes
the presence of a durable power a deterrent rather
than an inducement to those who might resort to
court proceedings to undercut the authority of an
attorney-in-fact.

Recentty, a suggestion has been made in the
Nationa! Conference of Commissioners on Uniform
State Laws that UPC Sections 5-501 and 5-502 be
recast as a free standing uniform act. If this pro-
posal is accepted and implemented, the uniform
law commissioners and advisory committees from
the American Bar Association will have another
opportunity to consider the ideal purposes and
details of durable power of attorney legislation.
Notes readers who have thoughts about the matters
discussed in this article or others relating to durable
powers of attorney are invited to put them in letters
to the Editor. Al responses will be made available to
any NCCUSL project for a new Uniform Durable
Power of Attorney Act that may be started.
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TENTATIVE RECOMMENDATION

relating to
THE UNIFORM DURABLE POWER OF ATTORNEY ACT

In 1979, the Legislature enacted legislation to permit a person
executing a written power of attorney to provide in the writing that the
power of attorney would remain effective notwithstanding the subsequent
disability or incapacity of the person giving the power.l However, the
legislation also provided that the power could be exercised by the
attorney in fact only until one year after the disability or incapacity
of the principal occurs or such lesser period specified by the princi~
pal. This limitation of the "durable" power of attorney makes it virtu-
ally valueless to those who wish to use this device as an inexpensive
alternative to a court-supervised conservatorship, both because the ocne-
year period is too short and because it is impossible to know the press
cise moment when the principal becomes incompetent.

The Uniform Probate Code contains provisions for a durable power of
attorney.2 In reviewing these provisions, the State Bar reported that
the concept of the durable power of attorney has a great deal of merit.3
The purpose of the durable power of attorney was to enable elderly
people of modest means to protect themselves against the possibility of
their later incompetency which wealthier people might accomplish with a
funded revocable trust.4 4 durable power of attorney alsc provides a

simple and efficient way for a person to anticipate and cbviate the need

1. 1579 Cal. Stats. ch. 234 (codified as Civil Code § 2307.1). Prior
to this legislation, it was the rule that an agency not coupled
with an interest would terminate upon the incapacity of the princi-
pal to contract. See 1972 Cal. Stats. ch. 988, § 2 (codified as
Civil Code § 2356); 1 B. Witkin, Summary of California Law Agency
and Employment § 192, at 785 (8th ed. 1973).

2. Uniform Probate Code §§ 5-501, 5-502.

3. - State Bar of California, The Uniferm Probate Code: Analysis and
Critique § 5.35, at 182 (1973).

4, See prefatory note to Uniform Durable Power of Attorney Act.

l-



for costly court-supervised conservatorship proceedings in the event of
future incompetence.

Although the durable power of attorney affords fewer protections
against abuse than a court-supervised conservatorship since periodic
accountings are not required, the periodic accountings required in
conservatorship proceedings afford a practical safeguard only if there
is a third person who receives and scrutinizes the accounting and will
object if there are apparent improprieties. If the person who created
the durable power of attorney is competent, that person can generally

5 If the persom

revoke the power if it is not being exercised properly.
is incompetent, a friend or relative can seek the appointment of a
conservator of the estate5 and, under the Uniform Probate Code, the
conservator may revoke the power.7 Thus, although there is no court
supervision over the exercise of a durable power of attormey, the person
who created the power is not left wholly umprotected.

Because of the usefulness of the durable power of attorney for
people of modest means, well over half of the states in the United
States have enacted some form of legislation giving effect to durable
powers of attorney. Acting at its annual conference in 1979, the Na—

tional Conference of Commissioners on Uniform State Laws revised the

5. See generally 1 B. Witkin, Summary of California Law Agency and
Employment §§ 191-231, at 785-818 (B8th ed. 1973).

6. Under newly-enacted California law, a conservatorship of the estate
can be established on petition of the proposed conservatee, the
spouse or a relative of the proposed conservatee, any interested
state or local agency or officer or employee théreof, or any other
interested person or friend (other than a creditor) of the proposed
conservatee, Prob. Code § 1820 (operative January 1, 1981).

7. Uniform Probate Code § 5-501. The provision authorizing a conser-
vator to revoke a durable power of attorney is also contained in
the Uniform Durable Power of Attorney Act (Section 3). See discus—
sion in text accompanying notes 8-9 infra.



Uniform Probate Code provisions relating to durabie powers of attorney,
approved a new free-standing Uniform Durable Power of Attorney Act, and
recommended the new act for enactment in all the states. Like the new
California law, the uniform act permits a person to c¢reate a durable
power of attorney by providing in the instrument that the power shall
not be affected by the subsequent disability or incapacity of the maker,
that the power shall hecome effective wpon such disability or incapac-—
ity, or words of similar import.9 Unlike the new California law, the
uniform act does mnot provide a maximum time limit on the effectiveness
of a durable power of attorney.

The Law Revision Commission has reviewed the new Uniform Durable
Power of Attorney Act and some of the background materials used in its
formulation. The Commission is of the view. that the durable power of
attorney is a useful estate planning tool, The durable power of attor-
ney appears to have been well received in the many states that have
enacted legislation authorizing its use, Although Californmia has adop~
ted the durable power in concept, the severe time limitation on its
effectivenesle renders the durable power useless in California from a
practical standpoint.

The Commission recommends the adoption of the new Uniform Durable
Power of Attorney Act in California. The provision in the uniform act
which permits a person to use a durable power of attorney to nominate a
conservator for himself or herself in the event one is needed in the
future, but renders void a later nomination made by the persom in an

instrument which is not a durable power,ll should not be adepted in

8. See note 2 supra.
9. Uniform Durable Power of Attorney Act § 1.
10. See Civil Code § 2307.1.

11, See Uniform Durable Power of Attorney Act § 3(b).



California since it would be an undesirable limitation on new and liber-
alized provisiocms of the Probate Code relating to nomination of a con=-
servator.l2 The remainder of the uniform act should be adopted as
nearly verbatim as possible. Because of the mobility of people in
contemporary society, the durable power of attornmey is a matter partie-
ularly appropriate for uniform legislatica among the various states.

The need for uniformity in this area of law outweighs any advantage to

be gained by substantive tinkering with the uniform act.

The Commission's recommendation would be effectuated by enactment
of the followinpg measure:

An act to add Article 3 (commeneing with Section 2400) to Chapter 2
of Title 9 of Part 4 of Division 3 of, to amend Section 2356 of, and to

repeal Section 2307.1 of, the Civil Code, relating to agency.

The people of the State of Califorria do enact as follows:

12, See Prob. Code § 1810 (operative January 1, 1981),

by
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Civil Code § 2307.1 {repealed}. Durable power of attorney
SECTION 1. Section 2307.1 of the Civil Code is repealed.

2304+t When a primeipal desipgnatec anether his attermey in faet
er gpent by & power eof atterney Fn writiags signred by the prineipet and
cekpowledgedr and the weitinp eeontaino the werds Fhis pewer of atteraey
shall net be affected by the subseguent dieability or ineapaeity of fhe
pripetpat until ene year after the dieability oF ineapaeity eeeursy ¥
sueh leasser peried speeified by the prineipals! or spimiler words showimg
the i&&eaé of the prineipal that the astherity eonferred shall be exner—
eiasble metwithatanding hie e¥ he¥ leter disebility eo¥ ineapseiiyy then
£he &&thefiéy'eé the atteorney iwn faet of apgent io exev¥eicable by him oF
her as previded im the power em behalf ef the priaeipal until ene year
after the disability e¥ inespaetiy oceursy of sueh tepser peFied speei-
f£ied by the prireipel; metwithetemding Jater disability ef ineapaeity of
the prineipal at lawy providedy hewewery thadt the suthoerity of the
atterney in faet or agesnt éﬂdeﬁ & power ereated pursuiat $e this seetien
to engage in any iransactier invelwing the saley sené:yageer exchangoy
transfary pariitieony loasey 8% erewnbrance of real properiys 0¥ any
tights or securiiy intszesi thereiny shall be Limiied 46 zeal properiy
vhieh eempriscs the prineipal plaee ef residenee sf the prineipads A
prinaipal may limit the time period that a powe¥ of atiermey curwives
that digability eF ineapaeity e & peried less tharn eme yearr

A1L aete dens by the akterney in foet oFf apenty pu¥Fsuant +e the
pover during eny peried of disability or ineapaeiéyy have the same
effeet and inure te the benefit of and bind the prieipal o his er her
keirs; devincesy and persenal representetives es if the prineipal were
eompetent and mrot disebledr Any bena f£ide purehaser or erneumbraneer for
¥alue way cemnclusively raly upony and nead vei inguire infey the capas—
ity of the prinscipal at the time 3 durable pewer of atierney ic crkeated
pursuant o this scetionr

If a conservatior o% guazdian shall thereafter be appeinted £6% the
preperty oF eptate ef +the prineipaly the attormey im faet or apent
ehkally during the eortinusnee of the sppeintmenty oseecunt to the eonper-
veter or guardien rather thee the prineipair The eonserveter oFf guard—

ian has the same pewer the prireipal would have had {f he o she were



Civil Code § 2356
#ot disabled or incpacitated 0 revokey suspend, o terminate all oz any

part of the pewer ef atteraey of aseneyr

Comment. Former Section 2307.1 is superseded by Article 3 (com—
mencing with Sectiom 2400) of Chapter 2 of Title 9 of Part 4 of Division
3 of the Civil Code.

15328

Civil Code § 2356 (amended). Termination of agency; binding effect
of certain transactions

SEC. 2, Section 2356 of the Civil Code is amended to read:

2356. (a) Brtess Subject to Article 3 (commencing with Section

2400) of Chapter 2 of this title, unless the power of an agent is

coupled with an interest in the subject of the agency, it is terminated
by: (1) its revocation by the prinecipal; (2) his death; or, (3) his
incapacity to contract 7 exeept fer a power of attorney erented pur-
suant to Seetion 2307-1; whieh pewer terminetes upen the expirarien

of one yeas freﬂ the eceurrenee of dischility o» inecapacity of the
prineipats or ef sueh lesser peried speeified by the prineipel ,

{b) However, any bona fide transaction entered into with such agent
by any person acting without actual knowledge of such revocation,
death, or incapacity shall be binding upon the principal, his heirs,
devisees, legatees, and other successors in interest.

Under this subdivision, in the case of an agent of a principal who
is an absentee as defined in Section 1751.5 of the Probate Code, while
the absentee continues in his missing status, and until receipt by the
parties of notice from the secretary of the department or head of the
agency concerned, or his delegate, of the termination of such missing
status by the making of a finding of the death of the absentee, the
parties shall be deemed to be without actual knowledge of any such
revocation, death, or incapacity of the principal.

{c) Nothing in this section shall affect the provisions of Section
1216.

Comment. Section 2356 is amended to delete the former reference to
Section 2307.1 which has been repealed, and to make the rules relating
to termination of an agency provided by this secticn subject to the

special rules provided by Sections 2400-2407 applicable to a durable
power of attormey.
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Civil Code §% 2400-2407

27814

Civil Code §§ 2400-2407 (added). Uniform Durable Power of Attorney
Act

SEC. 3. Article 3 (commencing with Section 2400) is added to

Chapter 2 of Title 9 of Part 4 of Division 3 of the Civil Code, to read:

Article 3. Uniform Durable Power of Attorney Act

Comment. Sections 2400-2407 supersede former Section 2307.1.
Under former Section 2307.1, a durable power of attornmey (i.e., omne
which remains effective notwithstarding the disability or incapacity of
the principal) was limited to a maximum of one year after the princi-
pal's disability or incapacity occurred. Sectiouns 2400-2407 are drawn
from the Uniform Durable Power of Attorney Act as approved and recom—
mended in 1979 by the National Conference of Commissioners om Uniform
State Laws. Under the uniform act, there is no maximem time limit on
the effectiveness of a durable power of attorney. Except fer Section
2402 which omits a provision found in the uaiform act relating to nomi-
nation of a guardian or conservator (see the Comment to Section 2402},
this article is the same as the official text of the uniform act as it
was approved and recommended by the NCCUSL.

Although the title of this article refers to durable powers of
attorney, two sections of this article apply to powers of attormey
whether durable or nondurable. See Sections 2403, 2404.

28457
§ 2400, Definition

2400, A durable power of attorney is a power of attornmey by which
a principal designates another his attornmey in fact in writing and the
writing contains the words "This power of attorney shall not be affected
by subsequent disability or incapacity of the primcipal,” or "This power
of attorney shall become effective upon the disability or incapacity of
the principal,” or similar words showing the intent of the principal
that the authority conferred shall be exercisable nmotwithstanding the
principal'’s subsequent disability or incapacity.

Comment. Section 2400 is the same as the official text of Section
1 of the Uniform Durable Power of Attorney Act as approved and recom-
mended by the National Conference of Commissioners on Uniform State

Laws, and supersedes a portion of the first sentence of former Civil
Code Section 2307.1.



§ 2401
28464

§ 2401. Durable power of attorney not affected by disability or .
incapacity

2401. All acts donme by an attorney in fact pursuant to a durable

power of attorrey during any period of disability or incapacity of the
principal have the same effect and inure to the berefit of and bind the
principal and his successors in intevest as if the principal were

competent and not disabled.

Comment. Section 2401 is the same as the official text of Section
2 of the Uniform Durable Power of Attorney Act as approved and recom-
mended by the National Confernece of Cormissioners on Uniform State
Laws, and supersedes the third sentence of former Civil Code Sectdion
2307.1. See also Section 2400 (“"durable power of attorney" defined),

29204
§ 2402. Relation of attocney in fact to court—appointed fiduciary

2402. 1If, following execution ¢f a durable power of attorney, a
court of the principal’s domicile appoints a conservator of the estate,
guardian of the estate, or other fiduciary charged with the management
of all of the principal's property or all of his property except speci-
fied exclusioms, the attorney in fact is accountable to the fiduciary as
well as to the principal. The fiduciary has the same power to revcke or
amend the power of attornmey that the principal would have had if he were

not disabled or incapacitated.

Comment, Section 2402 is the same as the official text of subdi-
vision (a) of Section 3 of the Uniform Durable Power of Attorney Act as
approved and recommended by the National Conference of Commissioners on
Uniform State Laws, and supersedes the last two sentences of former
Civil Code Section 2307.1. Subdivision (b) of Section 3 of the uniform
act (principal may nominate guardiar or conservator and court shall
appoint in accordance with most recent nominaticn in a durable power of
attorney except for good cause or disqualification) has been omitted
from Section 2402, Under Section 1810 of the Probate Code, a proposed
conservatee may nominate a conservator for himself or herself in any
writing; subdivision (b} of Section 3 would be an undesirable limitation
of the power conferred by Section 1810 of the Probate Code. See also
Section 2400 ("durable power of attorney™ defined).

D VIS Y |



§ 2403
29206

§ 2403, Power of attorney not revoked until notice

2403. (a) The death of a principal who has executed a written
power of attorney, durable or otherwise, does not revoke or terminate
the agency as to the attorney in fact or other person who, without
actual knowledge of the death of the principal, acts in good faith under
the power. Any action so taken, unless otherwise invalid or unenforce-
able, binds successors in interest of the principal.

{(b) The disability or incapacity of a principal who has previously
executed a written power of attorney that is not a durable power does
not revoke or terminate the agency as to the attorney in fact or other
person who, without actual knowledge of the disability or incapacity of
the principal, acts in good faith under the power. Any action so taken,
unless otherwise invalid or umenforceable, binds the principal and his
successors in interest.

Comment. Section 2403 is the same as the cEficial text of Section
4 of the Uniform Durable Power of Attormey Act as approved and recom-
mended by the National Conference of Comnissioners on Uniform State
Laws. See also Section 2356(b)} (effect of tramsaction after principal’s
revocation of agency, death, or incapacity where agent acts without
knowledge) and Section 2400 (Mdurable power of attorney" defined).

29214

§ 2404. Proof of continuance of durable and other powers of attorney
by affidavit

2404. As to acts undertaken in good faith reliance thereon, an
affidavit executed by the attorney in fact under a power of attorney,
durable or otherwise, stating that he did not have at the time of the
exercise of the power actual knowledge of the termination of the power
by revocation or of the principal’s death, disability, or inecapacity, is
conclusive proof of the nonrevocation or nontermination of the power at
that time. 1If the exercise of the power of attorney requires execution
and delivery of any instrument that is recordable, the affidavit when
authenticated for record is likewise recordable. This section does not
affect any provision in a power of attorney for Its termination by
expiration of time or occurrence of an event other than express revoca-

tion or a change in the principal's capacity.



§ 2405

Comment. Section 2404 is the same as the official text of Section
5 of the Uniform Durable Power of Attorney Aet as agproved and recom—
mended by the National Conference of Commigsioners on Unform State Laws,
See also Section 2400 ("durable power of attorney" defined).

968/910

§ 2405, Jniformity of application and construction

2405. This article shall be applied and construed to effectuate
its general purpose to make uniform the law with respect to the subject
of this article among states enacting it.

Comment, Section 2405 is the same as the official text of Section
6 of the Uniform Durable Power of Attorney Act as approved and recom-
mended by the Natiomal Conference of Commissioners on Uniform State
Laws,

963/311
$_2406. Short title

2406, This article mzy be cited as the Uniform Durable Power of
Attorney Act.
Covment. Section 2406 is the same as the official text of Section

7 of the Uniform Durable Power of Attorney Act as approved and recom-
weitded by the National Couference of Commissioners on Uniform State

Laws,

968/912
§ 2407, severability

2407. 1If any provision of this article or its application to any
persoa or circumstances is held invalid, the invalidity does not affect
other provisions or applications of the article which can be given
effect without the invalid provision or application, and to this end the
provisions of this article are severable.

Comment. Section 2407 is the gsame as the official text of Section
8 of the Uniform Durabls Power of Attorney Act as approved and recom-

mended by the National Conference of Commissioners on Uniform State
Laws,

~10-
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[DURABLLE POWLR OF ATTORHEY PART 5]

[UNIFORM DURABLE POWLER QF ATTORIEY ACT]

Prefatory Hotle

The National Conference included Sections 5~501 and 5-502
in Uniform Probate Code (1969%) {1975} concerning powers of attorney
to assist persons interested in establishing non-court regimes for the
management of their affairs in the event of later incompetency or dis-
ability. The purpose was to recognize a form of senility insurance com-
parable to that available to relatively wealthy persons who use funded,
revocable trusts for persons who are unwilling or unable to transfer
assets as required to establish a trust.

The provisions included in the original UPC modify two princi-
ples that have controlled written powers of attorney. Section 5-501
{UPC (1969) (1975)), creating what has come to he known as a “dur-
able power of attorney," permits a principal to create an agency in
another that continues in spite of the principal's later loss of
capacity to contract. The only requirement is that an instrument
creating a durable power contain language showing that the princi-
pal intends the agency to remain effective in spite of his later
incompetency. '

Section 5-502 (UPC {1969) (1975)) alters tha common law rule
that a principal’s death ends the authority of his agents and voids
all acts occurring thereafter including any done in complete ignor-
ance of the death. The new view, applicable todsrable and non-
durable, written powers of attorney, validates post-mortem exercise
of authority by agents who act in good faith and without actual
knowledge of the principal's death. The idea hexre was to encourage
‘use of powers of attorney by removing a potential trap for agents
in fact and third persons who decide to rely on a power at a time
when they cannot be certain that the principzl is then alive.

To the knowledge of the Joint Editorial Bozrd for the Uniform
Probate Code, the only statutes resembling the power of attorney
sections of the UPC (1969) {1975) that had been =snacted prior to
the approval and promulgation of the Code were Sactions 11-9.1
and 11-9.2 of Code of Virginia [1950]. Since then, a variety of UPC
inspired statutes adjusting agency rules have been enacted in more
than thirty states.

This [Act] [Section] originated in 1977 with a suggestion from
within the National Conference that a new free-standing uniform act,
designed to make powers of attorney more usefui, would be welcome
in many states. For states that have yvet to adopt durable power

-
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legislation, this new National Conference product represents a
respected, collective judgment, identifying the best of the ideas
reflected in the recent flurry of new state laws on the subject;
additional enactments of a new and improved uniform act should
result. For other states that have acted already, this new act
offers a reason to consider amendments, including elimination of
restrictions that no longer appear necessary.

In the course of preparing this [Act] [Section], the Joint
Editorial Board for the Uniform Probate Code, acting as a Special
Committee on the new project, evolved what it considers to be
improvenents in §§ 5-501 and 5-502 of the 19689 and 1975 versions
of the Code. In the main, the changes reflect stylistic matters.
However, the idea reflected in Section 3{a) - that draftsmen of
powers of attorney may wish to anticipate the appointment of a
conservator or guardian for the principal - is new, and a brief
explanation is in order. '

When the Code was originally drafted, the dominant idea was
that durable powers would be used as alternatives to court-
oriented, protective procedures. Hence, Lhe draftsmen merely pro-
vided that appocintment of a conservator for a principal who had
granted a durable power to another did not automatically revoke
the agency; rather, it would be up to the court's appointee to
determine whether revocation was appropriate. The provision was
designed to discourage the institution of court proceedings by
persons interestedsolely in ending an agent's authority. It later
appeared sensible to adjust the durable power concept so that it
may be used either as an alternative to a protective procedure,
or as a designed supplement enabling nomination of the principal's
choice for guardian to an appointing court and continuing to
authorize efficient estate management under the direction of a
court appointee,

The sponsoring committee considered and rejected the sug-
gestion that the word "durable" be omitted from the title. While
it is true that the act describes "durable" and "non-~durable"
powers of attorney, this is merely the result of use of language
to accomplish a purpose of making bcth categories of power more
reliable for use than formerly. 1In the case of non-durable powers,
the act extends validity by the provisions in Section [4] [5-504]
protecting agents in fact and third persons who rely in good faith
on a power f attorney when, unknown to them, the principal is in-
competent or deceased. The general purpose of the act is to alter
common law rules that created traps for the unwary by veoiding
powers on the principal's incompetency or death. The act does not
purport to deal with other aspects of powers of attorney, and a
label that would result from dropping "durable" would be mislead-
ing to the extent that it suggested otherwise.



[UNIFORM DURABLE POWER OF ATTCRNEY ACT]

[UHIFORM PROBATE CODE ARTICLE V, PART 5, AMENDMENTS]

SECTION [1.] [5-501.] [Definition.] A durable power of attormey

is a power of attorney by which a principal .designates another his

attorney in fact in writing and the writing contains the words "This
power of attorney shall not be affected by subsequent disability or
incapacity of the principal," or "This power of attormey shall become
effective upon the disability or incapacity of the principal,” or sim-
ilar words showing the intent of the principal that the authority con-
ferred shall be exercisable notwithstanding the principal’s subsequent

disability or incapacity.
Comment

This section, derived from the first sentence of UPC 5~501
(1969) (1975), is a definitional section that supports use cf the
term "durable powexr of attorney" in the sectiong that follow. The
second quoted expression was designed to emphasize that a durable
power with postponed effectiveness is permitted. Some UPC critics
have been bothered by the reference here to a later condition of
ndisability or incapacity,” a circumstance that may be difflcult
to ascertain if it can be established without a court order. The
answer, of course, is that draftsmen of durable powers are not lim-
ited in their choice of words to describe the later time when the
principal wishes the authority of the agent in fact to hecome
operative. For example, a durable power might be framed to confer
authority commencing when two or nore named persons, possibly

"including the principal's lawyer, physician or spouse, concur that

the principal has become incapable of managing his affairs in a
sensible and efficient manner and deliver a signed statement to
that effect to the attorney in fact.

In this and following sections, it is assumed that the prin-
cipal is competent when the power of attorney is signed. If
this is not the case, nothing in this Act is intended to alter
the result that would be reached under general principles of law.



SECTION [2.] [5-502.] [Durable Power of Attorney Not Affected By

Disability or Incapacity.] All acts done by an attorney in fact pursu-

ant to a durable power of attorney during any period of disability or
incapacity of the principal have the same effect and inure to the bemne-
£it of and bind the principal and his successors jn interest as if the

principal were competent and not disabled.

Comment

This section is derived from the second sentence of UPC
5-501 (1969) (1975) modified by deleting reference to the effect
on a durable power of the principal's death, a matter that is now
covered in Section [4) [5-504] which provides a single standard
for durable and non-durable powers. :

The words "any period of disability or incapacity of the
principal” are intended to include periods during which the prin-
cipal is legally incompetent, but are not intended to be limited
to such periods. 1In the Uniform Probate Ccde, the word *disabil-
ity" is defined, and the term "incapacitated person” is defined.
In the context of this secction, however, the important point is
that the terms embrace "legal incompetence,” as well as less
grievous disadvantages.

SECTION [3.] [5-503.] {Relation of Attorney in Fact to Court-

appointed Fiduciary.]

(a) 1f, following executionm of a durable power of attorney, a court
of the principal's domicile appoints a conservator, guardian of the
estate, or other fiduciary charged with the management of all of the
principal’s property or all of his property except specified exclusions,
the attorney in fact is accountable to the fiduciary as well as to the

principal, The fiduciary has the same power to revoke or amend the
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power of attorney that the principal would have had‘if he were not
disabled or incapacitated.

(b) A principal may nominate, by a durable power of attormey, the
conservator, guardian of his estate, or guardian of his persocn for
consideration'by the court if protective proceedings for the principal’s
person or estate are thereafter commenced. The court shall make its
appointment in accordance with the principal's most recent nomination in

a durable power of attorney except for good cause or disqualification.

Comment

——

Subsection {a} cloéely resembles the last two sentences of
UpC § 5-501 (1969) {1975); most of the changes are stylistic. One
change going beyond style states that an agent in fact is account-

able both to the principal and a conservator or guardian if a

" court has appointed a fiduciary; the earlier version described

accountahility only to the fiduciary.

As explained in the introductory corment, the purpose of
subsection (b) is to emphasize that agencies undexr durable powers
and guardians or conservators may co-exist. I% is not the purpose
of the act to encourage resort to court for z fiduciary appoint-
ment that should be largely unnecessary when an alternative
regime has been provided via a durable power. Indeed, the hest
reason for permitting a principal to use a durable power to ex-
press his preference regarding any future court appointee charged
with the care and protection of his person or estate may be to
secure the authority of the attorney in fact against upset by

‘arranging matters so that the likely appointee in any future pro-

tective proceedings will be the attorney in fazt or another

. equally congenial to the principal and his plans. Howevexr, the

evolution of a free-standing durable power act increases the

- prospects that UPC-type statutes covering protective proceedings

will not apply when a protective proceeding is commenced for one
who has created a durable power. This means that a court receiv-
ing a petition for a guardian or conservator may not be governed
by standards like those in UPC § 5-304 (personal guardians) and
§ 5-401(2) and related sections which are designed to deter un-
necessary protective proceedings. Finally, attorneys and others



may find various good uses for a regime in which a conservator directs
exercise of an agent's authority under a durable power. For example,
the combination would confer jurisdiction on the court handling the
protective proceeding to approve or ratify a desirable transaction that
might not be possible without the protection of a court order. The
alternative of a declaratory judgment proceeding might be difficult or
impossible in some states.

It is to be noted that the "fiduciary" described in subsection (2),
to whom an attorney in fact under a durable power is accountable and who
may revoke or amend the durable power, does not include a guardian of
the person only. In subsection (b), however, the authority of a prin-
cipal to nominaze extends to a guardian of the person as well as to
conservators and guardians of estates. :

Discussion of this section in NCCUSL's Committee of the Whole
involved the guestion of whether an agent's accountability, as described
here, might be effectively countermanded by appropriate language in a
power of attorney. The response was negative. The reference is to
basic accountability like that owed by every fiduelary to his benefici-
ary and that distinguishes a fiduciary relationship from those involving
gifts or general powers of appointment. The section is not intended to
describe a particular form of accounting. Hence, the context differs
from those invelving statutory duties to account in court, oTr with
specified frequency, where draftsmen of controlling imstruments may be
able to excuse statutory details relating to accountings without affect-
ing the general principle of accountability.

SECTION [4.] [5-504.] [Power of Attorney Not Revoked Until

Notice.]

(a) The death of a principal who has executed a written power of
attorney, durable or otherwise, does not revoke or terminate the agency
as to the attormey in fact or other person, who, without actual knowl-
edge of the death of the principal, acts in good faith under the power,
Any action so taken, unless otherwise invalid or unenforceable, binds

successors in interest of the principal.
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(b) The disability or incapacity of a principal who has previously
executed a written power of attornmey that is not a durable power does
ot revoke or terminate the agency as to the attorney in fact or other
person, who, without actual knowledge of the disability or Incapacity of
the princigal, acts in good faith under the power. Any action so taken,
unless otherwise invalid or unenforceable, binds the principal and his

successors in Interest.

Comment

UPC §5 5-501 and 5~502 (19%89) (1975) are flawed by different
standards for durable and non-durable powers vis a vis the pro-
tection of an attorney in fact who purports to exercise a power
after the principal has died. Section 5-301 {1969) {1975}, applic-
able only to durable powers, expresses a most unsatisfactory
standard; i.e. the attorney in fact is protected if the exercise
occurs "during any period of uncertainty as to whether the prin-
cipal is dead or alive...." Section 5~502 (1869) (1975), applic-
able only to non-durable powers, protecis the agent who "without
actual knowledge of the death....of the principal, acts in good
faith under the power of attorney..." Section [4] [5-504](a)
expresses as a single test the standard now contained in § 5-502
{1969) (1975). ‘

Subsection {b), applicable only to non-durable powers that
are controlled by the traditional view that a principal's loss
of capacity ends the authority of his agents, embodies the sub-
stance of UPC § 5-502 (1969} (1975)}.

The discussion in the Committee of the Whole established
that the lanquage “or other persen” in subsections (a) and (b)
is intended to refer to persons who transact business with the
attorney in fact under the authority conferred by the power.

.Consequently, persons in this category who act in good faith and

without the actual knowledge described in the subsections are
protected by the statute.
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Also, there was discussion of possible conflict between
the actual knowledoe test here prescribed for protection of
persons relying on the continuance of a power and constructive
notice concepts under statutes governing the recording of instru-
ments affecting real estate. The view was expressed in the Com-
mittee of the Whole that the recording statutes would continue
to control since those statutes are specifically designed to en-
courage public recording of documents affecting land titles, It
was also suggested that "good faith," as required by this section,
might be lacking in the unlikely case of one who, without actual
knowledge of the principal's death or incompetency, accepted a
conveyance executed by an attorney in fact without checking the
public record where he would have found an instrument disclosing
the principal's death or incompetency. If so, there would be no
conflict between this act and recording statutes.

It is to be noted, also, that this section deals only with
the effect of a principal's death or incompetency as a revocation
of a power of attorney: it does not relate to an express revoca-
tion of apower or to the expiration of a power according to its
terms. Further, since a durable power is not revoked by incapacity,
the section's coverage of revocation of powers of attorney by the
principal's incapacity is restricted to powers that are not dur-
able. 7he only effect of the Act on rules governing express revoca-
tions of powers of attorney is as described in Section [5] [5-505].

SECTION [5.] [5-505.] [Proof of Continuance of Durable and Other

Powers of Attorney by Affidavit.] As to acts undertaken in good faith

reliance thereon, an affidavit executed by the attormey in fact under a
power of attorney, durable or otherwise, stating that he did not have at
the time of exercise of the power actual knowledge of the termination of
the power by revocation or of the principal’s death, disability, or
incapacity is conclusive proof of the nonrevocation or nontermination of
the power at that time. If the exercise of the power of attorney re-

quires execution and delivery of any instrument that is recordable, the
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affidavit when authenticated for record is likewise recordable. This
section does not affect any provision in a power of attorney for its
termination by expiration of time or occurrence of an event other than

express revocation or a change in the principal's capacity.

Comment

This section, embodying the substance and form of UPC 5-502 (b}
(1969) (1975}, has been extended to apply to durable powers. It
is unclear whether UPC 5-5082(b} (1969%)(1975) anplies to durable
powers. Affidavits protecting persons dealing with attorneys in
fact extend the utility of powers of attorney and plainly should
be available for use by all attorneys in fact.

The matters stated in an affidavit that are strengthened by
this section are limited to the revocation of a power by the
principal's voluntary -act, his death, or, in the case of non-
durable power, by his incompetence, With one possible exception,
other matters, including circumstances made riolevant by the terms
of the instrument to the comaencement of the agency or to its
termination by other circumstances, are not covered. The excep-
tion concerns the case of a power created to begin on "“incapacity.’
The arffidavit of the agent in fect that all conditions necessaxy
to the valid exercise of the power might be aided by the statute
in relation to the fact of incapacity. &an affidavit as to the
existence or non-existence of facts and circunstrances not covered
by this section nonetheless may be useful in establishing good
faith reliance.

[SECTION 6. [Uniformity of Application end Construction.]

This Act shall be applied and construed to eflectuate its general
purpose to make uniform the law with respect to the subject of

this Act among states enacting it.]

[SECTION 7. [Short Title.] This Act may be cited as the

‘Uniform Durable Power of Attorney Act.]
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[SECTION 8. [Severability.] If any provision of this Act

or its application to any person or circumstances is held invalid,
the invalidity does not affect other provisions or applications
of the Act which can be given effect without the invalid provision
or application, and to this end the provisions of this Act are

severable.]

[SECTION 9. |[Time of Taking Effect.] This Act takes effect

[SECTION 10. [Repeal.} The following acts and parts of
acts are repealed:

(1)

(2)

(3)1
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